
business. Formally, the Merger Guidelines define markets solely on the basis of shifts in

consumer demand. Firms that can enter a market rapidly, through supply-side flexibility and

expansion. are taken into consideration in identifying the firms that participate in the market.

However, because we believe that such supply-side flexibility is a key feature in the provision

of mobile telecommunications service, we have included both demand- and supply-side flexibility

in defining relevant markets. If the analysis is conducted properly, this distinction has no effect

on the conclusions that are reached.

Continuing the example above, assume that, in evaluating only changes in demand, we

found that the sale of Ford automobiles in metropolitan Washington constituted a relevant market

(contrary to the common-sense notion that would have Fords competing with other brands).

However, if other existing auto dealerships (that sold Hondas, for example) could begin selling

Ford vehicles within one year without great cost, then those potential competitors would also be

in the market, participating through supply response. Thus, even if there were only a few Ford

dealers at the date of a merpr, if other auto dealerships could rapidly and inexpensively beain

selling Fords, those firms would also be included in the evaluation of market shares and

concentration.

Price DipjmiM'iAn ed Mvkcl QcfinitiOD

Under a Merpr Guidelines analysis of relevant markets, the objective is to identify the

smallest group of prGlluets and the narrowest .qraphic reaion in which a small price~

by a hypothetical monopolist would be profitable. However, even when a price increase

imposed on all customers of a product would not be profitable, if sellers can raise prices to a

more narrow or limited class of customers that cannot substitute away from the purclwe of a

13



product, the sale of the product to that specific group may be a relevant market. The ability to

engage in price discrimination (price differences to different customers not justified by cost

differences) may allow firms profitably to raise prices to a specific group of customers, e.g.,

small businesses in some region, or to all customers in a narrow geographic area. If this occurs,

then such price discrimination may result in relevant antitrust product markets that are more

narrow than would be the case if the sellers were required, either by competition or regulation,

to charge the same price to all customers. In general, the greater latitude that suppliers have

to charge different prices to different customers (either across products or regions), the narrower

the relevant market. Price discrimination may thus affect the definition of both product and

geographic markets. 11

Section 202(a) of the Communications Act ban unreuonable discrimination among

classes of customers and across geographic rqionS. 12 If the ban to discrimination embodied

in section 202(a) are enfon:ed across broad c1ules of products and reaions, relevant product and

geographic markets will be broader than if such discrimination were permitted.

Defininl the Prpjyct Market for Mgbile Tclemmmunjqrions SeryicoI

As eRA discuaed in a previous paper, 13 PCS encompasses a potentially wide array of

offerings. These consist of services that may directly substitute for one another, services the

demands for wbich may be independent, and services that may be complements in demand.

lin. ..... Or .« rnu dIiI~ .. " 1.12 (pricle diIcri=ieri. ill ,...,..__ debiliaD)-.I
1.22 (price~ ill -.kit ......).

1147 U.S.C. SeeIiaa 202(a).

I~, LInIIr, .. M , "Aa E«8MIIic AIIIiI~ of £airy by 0IIhdat 0pIrIWI ill ,....
o--m~s.mc-." Nov 1992.
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Because many of these services are likely to be new, uncenainty about precisely which services

will be offered under the rubric of PCS adds to the usual difficulties in defining product markets.

That is why, in eRA's earlier paper, we conducted a "worst case" analysis, by assuming that

PCS simply refers to cellular telephone service. We then asked how modifying this assumption

about which services would be offered in the 2 GHz band would change our conclusions about

the competitiveness of the mobile telecommunications market.

The problems of market definition from the demand side are no less formidable today

than they were a year ago. At the same time, however, we believe that it is possible to define

the mobile telecommunications services market in much the same way we had in our earlier

analysis, not by focusing on the demand fOt: services the identities of which are still larply

unknown, but by considering the supply side of the provision of these services. As noted above,

the Merger Guidelines indicate that one should employ only demaDd-side factors in defining

antitrust markets, introducin& supply-side substitution only later as an additional consideradon.

However, the nature of mobile services sugests that a better appro8Ch here is to introduce

supply-side substitutability directly in the process of market definition.

Because we now have information that was not available to us at the time we submitted

our original paper, we can perform a more refined version of our previous analysis. Moreover,

the outlines of tile Commission's PeS plan have been announced, so that we can direct our

analysis specifically 10 that plan rather than to hypothetical alternatives. In particular, we

consider whether to include all providers of mobile telecommunications services in the same

market, and evaluate competition in the I11II'Dt under that definition.

15



Conditions for a Sinlie Mobile Telecommunications Smices Market

Under reasonable conditions. all mobile telecommunications licensees - including those

providing cellular. pes. and Specialized Mobile Radio services - should be considered to be

in the same antitrust market. Moreover. under these conditions, the capacitY of each firm to

transmit information over its bandwidth, without regard to the uses to which that bandwidth is

put, is the correct measure of firm shares, and market concentration can be measured using these

shareS. 14 This section discusses the conditions under which market definition and concentration

measurement can be carried out in this manner. It also considers how market definition and

concentration change if the conditions described here are not met.

To anticipate our conclusion, we find that it is reuonable to treat all firms that provide

mobile telecommunications services as being in the same antitrust market. The key to this

conclusion is that providen are legally able rapidly to move among the provision of various

services, and can do so at modest cost. If all finns can easily offer a wide range of services,

they are in the same market. The remainder of this section discus-. the conditions supportinl

this conclusion.

Abwg of J _ qr "9'''PO B""iSien ell SIP1!'U" U.. The tint condition is that

there are no lep1 or repIIIory restrictions on the ... to which the spectrum licensed to any

finn can be put. If there are no res1rietions on spectrum use, and the other conditions discussed

below are a1Jo met, .-Ucen_ can shift from the provision of one service to another in responIe

'·AI .IUI It ia ......., .... is IIaI • .,. __ "'di ": ...._ b....... 1M c...:ity. n.
Cl!l*ity to II 't iafDIn ". is • ,...of .... b ;ddl"_ 1 ~"'.-I;'" teeIIIIokJtiIIU8
~y ... CIIpIbIe .... eli.... ........ CapIcity i. __ • tCI'MIjyt b.dwiddI.
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to an increase in prices. The absence of legal restriction is, therefore, necessary for all mobile

service operators to be included in the same market.

Suppose, to the contrary, that FCC rules restricted the use of a particular portion of the

spectrum to a specific mobile service, say, paging. In these circumstances, providers of paging

services using that portion of the spectrum could not constrain price increases by, for example,

mobile telephone carriers, because these providen of paging could not provide telephone service

in response to a rise in its price.

It should be noted, however, that even if legal restrictions prevented mID' suppliers of

paging service from shifting to providing telephone service, it may still be appropriate to include

mbcI (unconstrained) suppliers in the broader market: for mobile telecommunications services.

That is, if some providers of paging services are not constrained by repJation in the use to

which they put their spectrum assignments, these suppliers gaUd shift to providing telephone

service if suppliers of telephone service were to attempt to raise their prices. Moreover, in the

example, all mobile telephone service licensees are in the Ning services market if they are not

leplly prevented from providing such services. If legal restrictions work in only one direction

- that is, if mobile telephone service providers can provide pqing services but not yicc ycrp

- there is no antitrust IIIIIbt for pacini services that is distinct from other mobile services.

In fact, the Commission has deftned PCS so broldly that the type of lepl encumbmnces

considered here wilf not be present. lS Unlike put insaances in which FCC repJations have

''h;gef .""wi g , . 11 19-24.
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prevented the shift of spectrum from one use to another in response to opportunities for greater

profit,16 the provision of mobile services is today largely free of such restrictions. 17

Bandwidth Funaibility. The second condition for the inclusion of all mobile

telecommunications service providers in the same market is that all portions of the

electromagnetic spectrum that have been allocated to the provision of mobile telecommunications

services can be used to provide all of the same services and at about the same cost. If this

condition is satisfied, an attempt on the part of any operator, or small group of operators, to

raise the price of a particular mobile service would induce other providers to shift a portion of

their capacity to the provision of that service, and to do so rapidly and at low cost. The effect

would be to constrain the attempted price increase.

To the extent that particular portions of the spectrum are apeciaJly well-suited to the

provision of particular services, it would be appropriate to define mobile service markets more

narrowly. Thus, for example, if high-speed daaa services could be provided in the band

allocated to cellular but not in the 2 GHz band, PCS providers cou1cl not shift capacity to the

provision of those services to counteract a price increase. In these circumstances, PeS providers

would not be in the high-speed data market. II

ItA cIIIIIio' ,II it till illMility to _It ......... ia .... UHf bud m. ....~ of teIeviIiaa.w
to .... cIItiwI7 ell .....l.~a ..... WYica. ~ apectnI1D ... flVlall.Uy abiftld but oaly .....
proloapd ........, "y.

''lbia is. by cbIqI r.a. fCC , die Co c'w.........y IBDdifild ...~ of
cellular openIOrI to penJlit to0.PCS. IIId cha.. iD .... poticill widllllplCt to SMIl permit ....
opII'IfOI'I to CCJIIIIMM for PCS~ See. for ., ,.., '"1'wi 0aIIr. " 20 aad 111.

IIAll ....t· $ e- it .. iD wIIida die COlt of providiJIf die .w:a iD ilia 2 OHz '-d is .......... tbal
ill .... c:eU* t.d. Moreowr. u iD die pNrioUI din _Iiae•• Ii'" ca.kI ._ some Ii..- DOt
~y .....,... pII'tic:Ur IeI'Yice ewa if 0Iber ftnM c-. eMily aft .me- ..., offer.

18



It appears that those technical differences that do exist among the portions of the

spectrum allocated to mobile telecommunications services are not so significant as to prevent

firms operating in each portion of the spectrum from offering a similar array of mobile services

at similar cost. 19 As a result, in the analysis that follows we treat the spectrum allocated to

SMR, cellular radio, and PCS as if they are essentially fungible. 20

Prpvjder EQuipment Flexibility. The third condition is that the equipment used to provide

one type of mobile service, say telephone service, can, in a relatively brief period of time, be

shifted to the provision of any other service. say paging. If this condition is satisfied, an attempt

on the part of the providers of a given service to raise prices will be limited by the ability of the

providers of other services to shift a portion of their capacity to the provision of those services

whose prices have risen. Zl

Whether this condition will be met is determined both by the type of equipment that is

available and by the choices made by mobile service providers. That is, equipment

manufacturers must provide equipment that can be used to provide more than one service, and

''W....... of 110 PeS dill could. for u ....., be ....vai.... ill till 2 GHz bUId aad DOt ill the cellular
Mad. lad vice YWIL

-nu...__ _ .............of d to -w. ..........,
ill dIIir pia,.... t ) 'iii' .., dill .. _a.l.e .fIIIE_ DOl...... For U...,'I,
rIdio WIMI ia .. =Ea lIT eM) .. _ , ••115_ .." -.iI, ... do ill till 2
GHz Hew ~ Ill by till of cell*' ayll ill bi", a-d,
wIIidl wiU penait 1 Y~ uplMiw ....viq _ bIee- cell lic. will be IcJcMId cIoIw....

llNo11 of .. ' 1, $"~ <1 134), PeS CO.. 1i1Oll ....... to build
.,..._ to..". 'fni of '. , _ ..... f • to a find _vbh n.~ illevUuMiJII., :fIIdIiIiC)' itaoc.. wtIedter or _ tIIIeq" : wiD be "'Ied, but...... it will
be~ of deliwriDla wide .... of ..w-.
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pes providers must choose to employ such multi-service equipment.22 Existing equipment is

capable of providing some data services in addition to voice transmission, and equipment

flexibility will be enhanced in the future by the introduction of Cellular Digital Packet Data

(CDPD) modules.

The significance of this condition is that not only must the available spectrum be both

highly fungible and unencumbered by regulation. it must also be capable of being transferred

from one use to another relatively rapidly and at relatively low cost if the market is to be defined

broadly to include all providers of mobile telecommunications services.23

Minimum SD'S"'m RCQuirements. The provision of mobile telecommunications services

requires at least some minimum baildwidth•. and the amount of bandwidth needed differs among

services. For example, piling services require relatively little bandwidth, voice service more

bandwidth. high-speed data transmission sIiIl more, and video transmissions demand even more

bandwidth. As a result, the ability of a provider to shift from one service to another depends

on whether it hu sufficient bandwidth, or can acquire that bandwidth. to offer the new service.

If. for example, a piling service provider has sufficient bandwidth to shift to the

provision of voice service. we would consider the pllinc operator in a broider market that

~ .........-n..~ _ ' 0' .. ...,••ti•• «_ be•
.......... ,... ra-... • y ..w:e
........... of _ ...i. .t wiD NftIct diu ,.1IVIiIiItI--c~...

......y....._ 2 ....'·.. ·IowOGll· ...__ .... ClDIIt.· ID... of ....
GuidII... ftIdIi1il1- 'i..'..-ID ·.1 $" AM at '.., ia by"
1Uf,1ien of odIIr s. Oui1,r , 11.32. To _ ~ of ..
..". <., _ ,..).«•• III·.'.of ' -. .
IIIClOOI.a ia Mal ,' ..,......... If '. iJnID • _ waUl-=- fIIIIidIY willi
......., , to _ fIIIII1f1 to _ i..
....... COiIOIi1II daaII _1M be OD __ ~ See GuiHi_. 13,
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includes the providers of voice service. 24 Moreover, even if no single paging provider had

sufficient bandwidth to offer voice service. if the bandwidth available to a number of different

providers could be combined relatively quickly, the bandwidth of all paging providers would be

included in the broader market.

This is, of course, what is occurring through the consolidation of Special Mobile Radio

licenses. Recent transactions include NexTel's acquisition of radio dispatch units of Questar and

Advanced MobileComm as well as an ownership interest in CenCall Communications,2S the

recent acquisition of a significant number of Motorola's mobile radio licenses by CenCall and

Dial Page,26 and the pending merger of Dial Page and Transit Communications. One report

notes that

...tIle .. will prapei NexT.I. C.aCa1l. a8d Dial Pap to Ibe top of die lIIGbile I'IIdio awUc, a8d
alIDOIl cel1aialy luIIlIIa tHir creatioa of. cOlllC-to<oIIt DItWOrit eMbIiDc c....... to carry win..
b...... uywbere tIM)' llav.l. '17

Custmne( EQyjpllWlt flexibility. Even if mobile telecommunications service providers

can shift easily amona services, so that there is substantial supply-side tlaibility, thae may be

a concern that some uaers who employ equipment suited only to a smile band can become

"captive" customers of their suppliers. That is, although other suppliers can switch capacity to

~. Nait N to ., 'DiIpMcIa UBi.. of 2 eo.er.. It Will '-Jwwl. 0cI0bIr 19. 1993. M.

-0. Naik M.J. YbIna. ..ttlOlOlala to StU 42. of Lie,.... ia ..... 1tJIdio.It WtU _ J..a.
October 25. 1993. AT.
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serve them, they may be unable to make use of that capacity because of the equipment they

employ. 28 Whether this raises a serious concern depends on a number of factors.

First. customers may be able. at some additional cost, to purchase receivers that are

capable of operating in both the cellular and pes bands. We are informed that such equipment

can be made available, albeit at higher cost. Customers with such equipment cannot be captives.

Second, if consumers anticipate that they may at least be partially "locked in" after they make

equipment purchases, they may insist on price guarantees or other consideration to reduce the

likelihood that they will subsequently be exploited. For example, market competition could

result in consumer equipment being supplied by service providers. Third, if the cost of

purchasing a new handset is small relative to the annual cost of the service, consumers' "sunk

costs" will be a relatively minor factor tying customers to particular operators. Moreover,

suppliers using different technologies may compete by offering discounts, or payments to cover

"switching costs." Finally, if price discrimination among CUItDmerS is not permitted, even

apparently captive customers can face competitive prices. This ariJes because providers who

compete for new customers must offer the same favorable terms to continuing ones.29

Iochnir.al Chana· Product market boundaries are likely to be affected by teehnolQlica1

developments. For example, a provider of piling services that had previously not been

considered in the tm:.der mobile telecommunications services market because it lacDd sufftcient

bandwidth to offer voice .mce would be included if the ute of dilital teehnololY permitted it

to do so. A combination of the shift to digital teehnolopes, the UJe of compression teehniques,

»nail i-.... ill .,__ ill wIIicb ~'n rt"""" ......1 C dElI it tp'Ci,U_ for .........
of~. -
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and the use of smaller cells is breaking down barriers that had previously separated markets, so

that we appear to be moving rapidly to a single market in which many firms can offer a wide

array of mobile services using the spectrUm currently assigned to them.

Demand-Side Substitutability. Although our analysis emphasizes the ability of mobile

telecommunications service providers to provide different types of services -- what is generally

called supply-side substitutability - we do not wish to underplay the fact that, for some services,

users can substitute one mobile service for another. JO For example, paging, combined with a

return telephone call using the wireline system-, may be a substitute in some circumstances for

a mobile telephone call. Moreover. for some types of advanced Paaina, in which brief messqes

are displayed, there may be no need for the return call. In these circumstances. pqina and

telephone providers may compete dilectly for the same customers providina somewhat imperfect

substitutes at presumably different prices. If, for example, an increue in the price of cellular

telephone service causes a substantial number of subscribers to substitute PIIin. services, both

sets of providers would be in the same antitrust market.

Summary - prgtw;s MIrJIIt [)cfinitigp

In summary, so lona u the conditions outlined above hold, the appropriate product

market for antitrust analysis of mobile telecommunicaDons services is very bl'Old, encompusinl

all such serviceI. Under theIe conditions, there would be few, if any, narrow markets limited

to the provision of illdividual mobile telecommunications services.

-of coune. ... aN ...........tuIiaIa~bIit..- ........ winIiM~....
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Peftnina the GcomPbic Market fQr Mobile Telcsnmmunicatjcms Service

Current FCC plans are tQ auctiQn Qff licenses tQ use portiQns Qf the PCS spectrum fQr

varying geographic regiQns. Of the 120 MHz Qf bandwidth fQr which licenses will be auctiQned,

Channels A and B (30 MHz each) will be made available fQr broad geographic regiQns identified

by MajQr Trading Areas (MTAs); the remaining 60 MHz (Qne license fQr the use of 20 MHz

and fQur licenses fQr the use Qf 10 MHz each) will be auctioned Qff for far more narrow Basic

Trading Area (BTA) regions.3
I Thus, the operating regions fQr firms competing in any given

area will differ, and there is no way to know a priori precisely how those territories will

overlap. Moreover, it would be serendipitous indeed to find that the Qperating regions of

incumbent cellular operators were coincident with either a BTA or a MTA.

The Merger Guidelines direct attention to the narrowest popaphic reaion within which

price might be increased. Thus, in light of the FCC·s intention to auction PCS rights within

relatively narrow BTAs, these areas are the lopcal starting point for evaluating the relevant

geopaphic market. The analysis bqins by inquirin. whether or not a price increase attempted

by all sellers in a given BTA would be profitable.

The answer to this question depends heavily on whether firms in the BTA may charge

different prices to customers in that narrow reaion from thole charpd to customers in other

geopaphic rePons where these finns also offer mobile telecommunications services. If mobile

service suppUen c:oukI cliJcriminale between customers in the BTA and those in other locations,

the popaphic marbt would be coincident with the BTA since, if the firms in the BTA raised

prices, no competitor from outside the reaion coulcI blain 1e1liD. to customers in the area. and

3lSrmw' '=yt lid QrW. " 56 ... 76. ".. .. 51 MTAI" 49Z BTAI. Oa awnp...... 9.6
BTAI per MTA.
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customers in the BTA would be limited in their ability to subscribe to mobile service providers

outside the BTA by the higher. roaming charges they would pay for local calls.32 If mobile

systems providers were allowed to. and chose to. discriminate in setting prices in narrow

geographic regions. like BTAs, then those narrow regions would generally constitute relevant

geographic markets. If, however, the firms could not discriminate. and therefore had to charge

the same price to all customers in some broader region (the entire MTA, for example), then in

many, if not most, instances, the relevant geographic market would be broader than the BTA.

For example, assume that each provider in the Greensboro-Spartanburg BTA (O-S) raised

the price of mobile telecommunications services. The profitability of the hypothetical price

increase depends crucially on what prices the firms in G-S charge to customen outside the area.

At least two of the fums operating in that BTA (those firms that were awarded Channels A and

B - 30 MHz each) also will provide mobile services in the other 22 BTAs in the Charlotte-

Greensboro-Greenville (C-G-G) MTA. If the firms in the G-S BTA also raised prices to

customen in all of those other BTAs, any added profits they would earn after raising prices in

G-S would be offset, and likely overwhelmed by, the losses they suffered through foregone sales

and profits to rivals in the other BTAs, which are assumed to hold their prices at the initial,

lower levels.33 Since the G-S BTA has only about 8 percent of the total population of the C-G-
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G MTA, the lost revenues and profits suffered by those firms in the rest of the MTA would

likely greatly outweigh the possible profit increase in G-S.

Current cellular operators in some BTAs would be similarly affected. Because cellular

company service territories are not necessarily coincident with BTAs, those cellular operators

that raised the price in a specific BTA, in addition to having to raise the price in other areas

(while rivals in the other amIS held prices constant), would lose sales and profits in the same

manner as described above.

Of the 170 MHz of bandwidth (not including SMR) allocated to mobile

telecommunications services, firms controllinc at least 110 MHz will either operate throughout

a MTA (firms with Channels A and B - 60 MHz) or may operate in some rqion different from

a BTA (cellular operators - SO MHz). Moreover, some of the remaininC mobile service

providers operating in Channels C through 0, which are allocated by the BTA, may also operate

in some other BTA within each MTA, and thus may also be subject to loss of business and

profits if they raise prices. Thus, the share of the caplcity of firms in each BTA that is affected

by this potential loss of business is quite larp. We conclude that, if firms were barred from

discriminating in price across a MTA, many BTAs would not be relevant geographic markets;

the appropriate market would encompass a larger repon.'"
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If a BTA that is initially proposed is rejected as a relevant geographic market, the next

step is to expand the region considered to include other BTAs and repeat the analysis. For

example, one would next add an area adjacent to G-S, and repeat the test. One might, for

example, evaluate the G-S and the adjacent Columbia, SC BTAs together. This combined

region, however, has only about 14 percent of the population in the MTA. Raising prices in the

G-S and Columbia BTAs would force the firms that compete across the entire MTA to operate

at a competitive disadvantage, and lose profits, in all other BTAs in the C-G-G MTA, including,

among others, Charlotte (17 percent of the population), Greensboro-Winston Salem-High Point

(13 percent), and Raleigh-Durham (11 percent). It is highly unlikely that a firm that has an

obligation to operate a system, and incur expenses, in the entire MTA would find such a price

increase profitable. Cellular firms that operated in overlappinl areas would be similarly

affected. Even this expanded recion, encompassing two BTAs, is unlikely to be a relevant

At some point, u the proportion of population in the~ IDII"ket incnues relative

to the population of the MTA - u the number of BTAs is increased - a hypothetical price

increase likely would become profitable. 3S As the portion of business in the candidate area

increases, the added profit from the price increase outweips lost profit in other areas. This area

need not encompIII an entire MTA; it would however, likely encompass a substantial portion

of the MTA, an ana4Ubstantially larIer than the averap BTA.
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We conclude that the relevant geographic market for mobile telecommunications services

will generally be larger than a BTA. Firms operating in a single BTA will typically find it

unprofitable to raise prices in that BTA alone. Thus. in the absence of price discrimination,

relevant geographic markets will encompass areas larger than a BTA, and market shares and

concentration computed for areas that are not meaningful markets have no economic

significance. as they do not provide a measure or gauge of market power. By imposing limits

on the bandwidth that cellular companies may acquire in the forthcoming auction, the

Commission must implicitly be assuming that narrow geographic markets exist. They must,

therefore, also be assuming that mobile systems providers may discriminate in their pricing to

subscribers in narrow geographic regions, because, in the absence of discrimination, such narrow

reaions cannot be relevant markets. We retum to this important issue when we evaluate the

reasonableness of the Commission's current limitations on the share of bandwidth that may be

licensed to cellular operators.

, IlI-. I r ~ ~ IIV. AgIjgpc AMI,.01"" ft.. gf Pkw " 1t S • wi 0 .. lilt'

The number of firms, the shares they hold, and measured concentration~ key featuleS

of market structure. Generally, economists believe that the larpr the number of firms, and the

lower their individual market shares, the more likely competition will prevail. Convenely, as .

the number of finn. declines and their shares increue, the likelihood increues that the firms

may be able, either individually or IS a 1fOUP, to raise prices above competitive levels. Thus,

mergers and acquisitions, because they typically increue individual shares and measured
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concentration, are closely scrutinized to determine whether a specific transaction poses a material

threat of reducing competition and allowing prices to increase.

There is, however, no simple, hard-and-fast rule concerning whether a particular level

of industry concenuation short of a merger to monopoly will lead to non-competitive outcomes.

The ability of a group of firms to raise prices is materially affected by many factors in addition

to market structure. Because these facton influence how competition works in specific markets,

concentration is only one factor, albeit an important one, in evaluating the effect of mergen and

acquisitions.

The 1992 Merger Guidelines reflect current standards adopted both by the Federal Trade

Commission and the Antitrust Division of the Department of Justice for evaluating mergen and

acquisitions. The Guidelines use the Herfindah1-Hirschman Index (HIlI) to measure market

concentration. The HHI is calculated by summing the squares of the individual market shales

of all market pIl'ticipInts. For example, in a market with 10 firms, eICh of which had a market

shire of 10 percent, the HIlI would be 1000.36 A market consisting of seven firms, with two

firms having shares of 25 percent each and the remaining five firms having shares of 10 percent

each, has an HID of 17'0.J7 The Guidelines identify different criteria in evaluating merprs,

depending on the level of concentration, as measured by the HHI, that prevails after the

tIaIlDCtion.

PIlla"· .11II 'p' • 19oo. MarIaet is unconcenua.l. Meqen are unlikely to have
ad'vene competitive effects. No further analysis is requiIed•

... finD's of 10. would be 11I-- (10 II 10-1(0), ..... , II~. h 1'1 ..... 1Uj...... III
tIIiI cue, ... of 10 ....'~ to .... HIlI is 100; .... HIlI i_f........ is 1.000.

J1EIda of .... two .... wi... 25 JIII'CIIIl c:otIIribuli. 625 to .... HID (25 II 25 - 625)........ i ....me
m- coaaibuta 100.. (10 II 10 - 1(0); .... HIlI totaII 1750. '

29



Pgst-Mapr HHI Bcrwsn 1000 and 1100. Market is moderately conc:enttated. Mergers
that produce an increase in the HHI of less than 100 points are unlikely to have adverse
competitive effects. No further analysis is required. MelJers that produce an increase
in the HHI of more than 100 points may raise competitive concerns depending on factors
set forth elsewhere in the Guidelines.

Post-MgW HHI Above 1800. Market is highly concentrated. Mergers that produce
an increase in the HHI of less than SO points are unlikely to have adverse competitive
effects. No further analysis is required. Mergers that produce an increase in the HHI
of more than SO points may raise competitive concerns depending on factors set forth
elsewhere in the Guidelines. Meqen that produce an incnue in the HHI of more than
lO()" points are. presumed to enhance market power or facilitate its exercise. However,
this presumption may be overcome by a sbowinl that factors enumerated elsewhere in
the Guidelines make such exercise of market power unlikely.31

The Guidelines also state that, in some circumstances, a merger that results in a finn with a

market share of 3S percent or more may confer on that firm the ability unilaterally to raise

prices. 39

As discussed in more detail later <see Section VI), the by factors in addition to

concentration to which the Guidelines direct attention include conditions that facilitate or inhibit

collusion or cooperation amona firms, e.g., the ability to detect and punish a firm's deviation

from a collusive agreement; the possibility of expansion by existing firms; and entry by new

competitors. Broadly, the focus is on the ease or difficulty of collusion among existin. firms,

and on the ability of existin. fIrmS to expand, or new firms to enter the market, to undercut or

defeat any attempt to 'raise prices to consumers to noncompetitive levels.40

31M OuihlilTl; '1.'1.

JIM a li.IIiI: II , 2.22. n. O~li. n...... opIa .... paJIIiIIiIiq _ .._ dill 0 ...
"'pt be cba1IIDpd ..y be aUowed if b ,nme. is.. my to -=bie¥e ocMrwiIe .

See' 4.

~...Ou'.Ii_1 " 2 ... 3. , ..... M. r..(-••" 1MUFla: T....... TI 2 II· I-a
gf 'n" PM r- 1. 23-e0. ,. 1911. p. 3.), a'I1FN1 IOU _ • n.'II!NI -~ ~a-... CI*.CI'IIialI. dIIoIy 1IOr ......... '*18 , ic: evil sa __ HID iJ ....... .-.aic
for of coeNDII'Itioa OIlIlC*:G......tive~... m.wMn ("DiIr""" MoaopolYI"
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This summary of the market stnlcture standard enunciated by the Merger Guidelines

permits several important observations. The numerical HHI standard that is applied to evaluate

whether or not a transaction threatens to harm competition is not a single number, but varies

depending on market circumstances. In moderately concentrated markets (HHI between 1000

and 18(0), only transactions that increase the HHI by more than 100 points require funher

analysis, and, even if the increase is significantly greater than 100, reflecting a "large" increase

in concenttation, the acquisition may still not be viewed as harmful to competition. While the

standard for evaluating increases in concentration becomes more stringent when the post-merger

HHl is above 1800, even in such cases there is a presumption that small increases in

concentration (HHI change of less than SO) will not harm competition. Moreover, transactions

involving quite large increases in concentration (HHl change exceeding 1(0) may be permitted

if certain other factors are present.

Finally, the standanl for evaluating when a single firm's share raises competitive

concerns is quite hip - 35 percent. Thus, a meraer that results in a single finn share of less

than 3S percent (so long as it does not run afoul of the overall HIlI standards) is not treated as

anticompetitive.

The 1992 Merpr Guidelines incorporate revised standards from those that had been

issued in the 19lOs.41 The 1992 Guidelines relaxed ceI1Iin portions of the meraer standards,

2 pm, '" ,.,. .19.S 1m ' ',wOr ; jm ". "
.. lilt Ln. J (..). C t i".. MA: MIT '-. 1991. p. 15). P ot.. c-.
~wIIicIa iI -U IEU. of...,.y,.,.. ....
ill prlllace...:I1IiI is _ en.. TItI riIItl is of _ to ..........-- lDODOf'OIIy profiII ...
.....t. 1'ItI"'0 nE'1 • __ is r 00IIpIIiI0n to paw. •

4ITItI fiIIl ..... OIIif.,. ... i..-I by DE,." 3 of J.... ill 1_. a...in ...,..,. ••
__UN'y cIi«--t fnv .,.. .. lit of i-.I ia 1912. ~ _ a.. (ia 1912) ....
F.....T....Co"';'" i..-l ilsOWEl ..S t ea.:.aiDI~M GuideIiDII," TblOOI rm-l
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particularly by reducing reliance on market shares and concentration measures alone. For

example. in describing enforcement policy for mergers raising concentration by more than 100

points in moderately concentrated markets (post-merger HHI between 1()()() and 18(0), the 1984

Guidelines had stated that the Antitrust Division "is likely to challenge mergers in this region"

unless the Department concluded on the basis of other factors that the merger was not likely

substantially to lessen competition. In the 1992 Guidelines, the language concerning the

likelihood of legal challenge was deleted, and the concern moderated to state that such

transactions "raise significant competitive concerns" depending on other factors set forth in the

Guidelines.

Similarly, when evaluatinl hilhly concentrated markets (post-merger HHI above 1800),

the 1984 Guidelines seated that mergers that increued the HIlI by more than 100 points were

likely to be challenged because, "only in extraordinary cases will sudl [other] factors establish

that the merger is not likely substantially to lessen competition." By 1992, the staDdanl had

been modified to reflect the belief that if a post-meqer HID exceeded 1800 and the chlnp wu

greater than 100, there wu a presumption that the transaction wu ..... likely to create or

--enhance market power or facilitate its exercise." Even in this cue, however, the Guidelines

stated that this presumption could be overcome by a showinl that other factors made the exercise

of market power unlikely.

The ct.ps -in 1Inpap between 1984 and 1992 reflected the actual enforcement

standards beinl applied. Few cases were broupt durinl the 1910s that .....pted to prewIIlt or

enjoin mergers in markets with post-merger HHI's below 1800, repnIless of the chanp in the

ita GuideliDel ill 1984. ". joiDt 1992 Guidel.. lb.. reflect • nMIioa of .... 1912 .. 1914 docw'. tao
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HHI. In fact, an analysis of the cases actually filed by the FT'C and Antitrust Division found

that complaints were seldom brought in markets where the post-merger HHI was in a range of

2000 to 2100. For example, in 1989 an American Bar Association Task Force wrote:

The que.bon remaiDi. bowever. wbether the 1984 Mercer Guidelinea accurately present the [Antitrust)
Division's enforcement policy as applied to actual c....... The Divi.ion bu broupt very few cases
in wbicb the HHllevel. for the pOll-mercer indllltry were between 1000 llDCl 1800. aJtbou&h the 1984
Guidelines indie:ate that in this raDce the Department "is likely to cballen,e" a merler that inc......
the HHI by 100 poiDu or more. abient countervailiDl factors. Similarly, it."..,.. that a sipificaot
number of merlen with HHIa in exc.. of 1100 aDO HHI iDc..-. above 100 baye DOt been
cbalJenled, detpite the 1984 GuideliDeS' _rtion tba& IUCb merpnlack anticompetitive effects "oDly
in extraordinary c...... The remlbn& public perception i. tba& the Diyision may be punuiDg an
enforcement policy more lenient than the 1984 Guideli.. dictate•••42

Similarly, in commenting on the 1984 Guidelines, the then-Acting Assistant Attorney General

for Antitrust, Charles James, stated:

'" the concenuation 1taDdard. (in the 1984 GuideU.." did DOt retJect eJlforcemutpraetice. In fact,
the ".Dei.. cballenpd oDly very few mercen in moderately cooceotnled mark_ aDO ollly som. of

th. merpn in mark_ cbat were biablY cooceatnMd!J

The failure of the antitrust agencies strictly to enforce the 1984 Guidelines, in which the

standards were based heavily on concentration screens, reftected two practical considerations.

First, in reviewing meraetl for enforcement action, the qencies routinely considered, and pve

substantial weight to, facton other than concentration and market shares. Thus, a wide variety

of factors, several of which were subsequently incorporated into the 1992 Guidelines, played

major roles in the screeninl process, and influenced the aaencies in their exercise of discretion

in case selection.

• ..,. of .... ABA~ Law SecIIiaa T_ , MIiInIl DiviIioa of .... U.S. Dip•• It of

1""" A._law '.... Vol. SI. I-. 3, p. 7dO (faa ~.

~ A.I , ..<MnWwof .... I992Hori.-a O••rlil ,. ' ''1«1 d, Vol. 61,
~ 2, p. 449. See J_ L. McDavid, ..". 199Z Hon-a .....O.U,'" :A PncIitiaMr'I Vi8w of
K8y I_ ill Der.diq • M...," ApIjqyIl W JCNIIII. Vol. 61, I-. 2, ftD. 9, p. 461.
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Second, in the 198Os, in ruling on merger actions brought by the antitrust authorities, the

couns gave substantial weight to factors other than concentration. Indeed. a significant number

of cases brought by the government were rejected. with the courts pointing to factors in addition

to market shares and concentration. For example, in one important Circuit Court decision

(United Stales v. iJtlUr Hughes Inc.), the Court wrote:

lmpoliDI a heavy burden of production on a cieNlldaDt would be particularly anomaloua where, as
he,., it i....y to elCablilh a prima facie c.... The 10venuDeDt, after aU. CaD carry ill iDitiaJ burden
of production .imply by pr...otiol market coneeneratioo statistic.. To allow the 10venuDent virtually
to rat ill cue at that poiDt. leaviol the defeDdut to prove the core of the di.,..... would IrOll1y
inflate the role of scaailtie:- in actiODi broupt uDder Sectioa 7 (of the ClaytOo Actl. The HerfilldabJ·
Hinchman Iadex cuaot guaranr- litigation victori......RequiriD& a "clear IhowiJaC" in this seUiJlc
would move far toward forcing the defenelant to rebut a probability with a certaioty.4ot

Similarly, in United Stales v. Syufy Enters., despite a merger to monopoly for a short

period in the distribution of first-run movies in Las Vegas, the Court wrote:

TUDe.r time, .. uve r.copiud this buic f8ct of eeoDOIIUc Life: A hip 1IIarbt ....., tboulb it IllAY ....
aD iJlfereDee of lDoaopoIy J'O'lMr. will DOt do ID iJa a market with low ealry barri.,. or other evideDce of a

def'eDdaDt'. iDlIbiIity to cODCrol pric.. or exclude compeciton.·S

As this discussion reflects, in antitrust enfon:ement matters involving chanps in market

structure, the antitrust authorities, in exercising prosecutorial discretion, and the courts, in

actually enforcing the law, have both relaxed the concentration and share standuds that may

"UIfWtJ s.. ........ ,.",. lite., 901 F.ld 992 (D.C. Cit. 1990). Ia .... ..,~ iD .... ...at for
badrock 1L;di II: I.' • all~ rip, .. HIlI .. , t by 1425"', m. 2172 to 4303. n. Court
.poiated to .......... .., .., by foreip fi,. IDd the lIOpIaiIIicItia of bayen • c:aaditioaa miti....
c:a.cena bMId .. IOU • t Ira.

·UItilM s-. Y. SytJb ,903 F.2d 659 (9tII Cit. 1990). Ia"""","Court cited witlllIJIPIOWI H_-
w.... ,.., IIIC. Y.... , btc., 627 F.2d 919, 924 (9* Cit. 1_, eM. ...... 450 U.S. 921, 101 S.et
1369, 67 L.Bd. 341 (1911): ·iIiIIlI ....... -at ,.. CD .. NIIity, [ca) am •mi.,'..........01. tu.', ... 8biIity to caMNI Of.c.lI. aa-'ltilioa. II Sillilldy, iD UIIIIal sw.
Y. CoMIry~F".IIIC., 754F. Supp. 669 (D. 14_1990), llllCouItllju" ..DI I tofJUIIioeCMe
...... to IIIIjaia ............ fluid milk prodlnoIII ill M' .1 .aIiI, ........ ,. HJU ,.. from
2116 to 2132. T1IlI CoM ,.... to the _ of eatry IIId uplMioD, the PIIIIU_ of powwftd bu,.n. aDd
efficieDciet dial would be cNIIId by the tnaIICIioa.
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have been applied in the past, and moved away from very heavy reliance on market share and

concentration measures. Instead, they have applied what is appropriately viewed as a "rule of

reason" analysis that incorporates many facton other than market share that are important to the

competitive process in specific industries. Such a rule of reason approach is particularly

appropriate for markets such as those for mobile telecommunications services, where the facts

and circumstances vary by region.

~ and MIrkct SbaRs

Because the available evidenCe sUII~ that ftrms may move with relative ease from the

provision of one mobile telecommunications service to another, capacity is an appropriate

measure of a firm 's ~.46 Where firms may offer an may of services with exiJtinl

equipment and infrutructure, current sales are not a lood m.sure of competitive praenc:e.

Rather, the sipificance of each firm is better pupd by its ability rapidly to provide the various

services in the event 'that prices and profits chInp to make specific activities more (or less)

profitable. If a firm's caplCity were simply identified by the bandwidth authorized to provide

mobile telecommunications BYices, and a cellular operator's entire capldty wu shifted to

diptal teeImoIou•.ch ceUuJar operator's caplCity share would simply be its share of industry

•
...... 01 111" T, t 1.41. ..... plla_" ..... "Ina lim', ...... widIiI • --

d., dr ae • =, fty ...... pcI,•••of" PIPC' ti.. it.-w. widI Ia .. n ]II ,. • ...,..

(T.... 1 to 12) I ,Ii" rill .,. by .7 widllllip.' --.
fa pnctice, _ ...-will .-w aeiy 01 .. p., Ism. widIiII. -at ( _ will
IWW~ ia. ITA wiIIJiII f ...at) do ..~ dIn••_ ....
wouMI bmt ,.. AI cal••' iii ,. ia T 3 to 12 PftWidll
·wara~·«1'" r_oI HIIII. W ao of ....
bow. firm'....... ia. -at for tllna]] "__ .-vicII be cc __ dIIlW¥ice
rnroriel for COIIIIp.titorl lie DOC aU die __ aad ........
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bandwidth. Since each cellular operator holds 25 MHz of the total 170 MHz bandwidth

available to offer mobile telecommunications services, its share would be 14.7 percent [25 MHz

170 MHz = .147],·7

For mobile services, however. a carrier's effective capacity is not necessarily measured

solely by the amount of bandwidth assigned to it. What is important is how that bandwidth, an

input, can be converted into usable output, the infonnation that it can carry. Under FCC rules,

incumbent cellular providers will, for some time, have an obligation to serve customers who

wish to continue to use analog equipment, or who use digital equipment that is incompatible with

that of the cellular operator in whose area they are calling." Because of this obligation to

continue to serve customen that have purchased analOi equipment, the effective capacity per unit

of bandwidth will be smaller for existing cellular operators than for those new PeS carriers not

similarly encumbered. Althoulh there is some uncertainty about the precise mapitude, studies

estimate that the caplCity of a given amount of bandwidth is iDcnued substantially if dilital

rather than analOi teehnololY is used to provide a service." This means that the share of

industry capacity available to incumbent cellular operators will be smaller than their bandwidth

share. The greater the percentile of bandwidth that must be re8Ved for lower-eaplCity cellular

operations, i.e., the smaller the percentile converted to digital, the smaller is the market share

•
nne 170 MIla at,....... _ 120 MHz _ wiD .........11 for PCS, ...... $0 MHz •.,Ill" byuiIitiII........... .. Uiti.. Ifnicy (..... rn..S"'&_II.) wiD be available to ofllr JDDIJiJe..w..

w....... die .1IIi--at filii ...wi.... c:aplICiCy bIIow•

..... Brrtwl 0nIIr.' 111.

"'D.P, ReId (-""11 AD To,••." 1"IIe COlI SIs ..... of PIN... Co dref.- SIft...• PedInl
eo-uu ComPiiIMJD. Offtc:eof,..... Policy. Nov'" 1992. pp. 66-69)providll"'•• for_y
of""_i- .
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of the cellular carrier. Incumbent cellular operators will face an analog "handicap" so long as

they must continue to provide analog cellular services.

Table I presents the share of industry capacity of a cellular operator that holds a license

for the use of 2S MHz of spectrum atW: the FCC auctions the rights to use an additional 120

MHz of bandwidth, increasing the total bandwidth available for mobile telecommunications

services to at least 170 MHz. Capacity estimates are derived under various assumptions about

(a) the percentage of the existing cellular assignment that has been converted to digital, and (b)

the increase in capacity resulting from a shift from analog to digital systems.50 For example.

assume that each of the two incumbent cellular operators must hold 10 MHz of their existing

assignment of 25 MHz to serve customers with analog equipment. and that digital technology

increases capacity by a multiple of 6 over analOg. Under these circumstances, a cellular

operator could tum IS MHz of bandwidth to digital services, and it would continue to operate

10 MHz with analog technology. While the operator would have a 14.7 pen:ent bandwidth

share. it would have a share of only 10.9 percent of industry capacity to provide mobile

services.

-nu.~ ill PIlI' OIl 1M eli......1• .,. ..l~. £eti 01. of tile~ ill~ty
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tIIiI nqe. n. ....... ofdllil ..,lia••• of-...- of 10:1_ 11:1__ • t
..... of ee. DiviIiOIl A.-. (eDMA). S. ·US WIlT N.V.-1Id QUALCOMW _ .:e
.,... to foal CJ)MA-IlI~u", 1IIitJ .',,- n" !f. May 11, 1993. A III ia
c P ciay will ......~ if". Diviliaa M ~ ('f1)MA) iI.llflo,.. 011 TDMA - '"Eril::IaDe ....
die .... iD TDNA dililal cell... I)'IteID iaalallaIioaa... B' Wig, Sept••• 30. 1993.
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